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SEE THE CIRCULAR 230 DISCLAIMERS APPENDED TO  
THE CONCLUSION OF THIS WASHINGTON REPORT. 

Congress is in session for a post-election ‘lame-duck’ work period in which 
several notable legislative priorities are receiving attention. The preeminent issue of 
this session is consideration of expiring individual tax provisions, including income 
taxes and the estate and gift taxes, among others. Absent Congressional action in 
December, the estate and gift taxes will be reinstated at 55% with an exemption of $1 
million for individuals ($2 million for couples) on January 1, 2011. Negotiations 
between Administration officials and Congressional leaders could result in a 
temporary estate tax ‘patch’ as part of a broader tax agreement, but a compromise is 
uncertain. Members of Congress of both parties have expressed a desire to address the 
estate tax this year due to the impending change in law, but complexities around an 
estate tax reinstatement could deter negotiators from including the provision in a 
larger tax compromise this December.  

 
This bulletin describes the legislative developments and political dynamics 

around the ‘lame-duck’ tax debate to date.  
 

Congress is meeting in a ‘lame-duck’ legislative session currently scheduled through Dec. 17, 
leaving a relatively small window to address a significant number of important issues. At the top of the 
lame-duck agenda are expiring individual tax provisions enacted in 2001 and 2003, which are set to lapse 
on Dec. 31.  President Obama and top Administration officials met with Democratic and Republican 
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Congressional leaders on Nov. 30 to gauge the prospects for a compromise agreement on the so-
called ‘Bush Tax Cuts’. Republicans have consistently advocated for a permanent, across-the-board 
extension of all expiring individual tax cuts, while Democrats have argued that only tax cuts for the 
middle-class should be extended, leaving tax cuts for wealthier taxpayers (mainly those currently in the 
33% and 35% marginal rate brackets) to expire as scheduled. The estate tax has not been expressly 
mentioned by either party as the top priority of their respective plans, but it is a provision that is included in 
the expiring suite of taxes.  

 
The aforementioned bipartisan meeting resulted in Treasury Secretary Tim Geithner and new 

Obama Budget Director Jacob Lew leading a small working group of Congressional tax-writers in 
negotiating an agreement on expiring taxes, which may or may not ultimately include the estate tax. The 
Congressional arm of this working group includes Senate Finance Committee Chairman Max Baucus (D-
MT), Senate Finance Committee Member Jon Kyl (R-AZ), incoming House Ways & Means Chairman 
Dave Camp (R-MI), and presumptive incoming House Budget Committee Ranking Member Chris Van 
Hollen (D-MD).  

 
Negotiations amongst this group began immediately amid notable and relevant action by both 

parties. First, Senate Republican Leaders indicated in a letter (See “Senate Republican “Priorities Letter”) 
to Senate Majority Leader Harry Reid (D-NV) that all 42 Republican Senators are united in opposing any 
legislation brought to the Senate floor until the government is funded through a new continuing resolution 
(current funding expires on Dec. 3) and until the ‘Bush Tax Cuts’ are extended for all taxpayers. In their 
letter, Republican leaders also acknowledged the impending year-end changes to the estate tax regime, and 
as a result, the need for Congressional action this month. Second, House Democrats announced they would 
take up a vote on expiring tax cuts. Their proposal would permanently extend only the middle-class tax 
cuts for households earning up to $250,000 annually and extend the AMT for two years. The estate tax was 
not included in this proposal. The House agreed to this measure by a vote of 234-188 on December 2 in 
what was largely viewed as a political maneuver by House Democrats as this legislation does not appear to 
have considerable support in the Senate.  Nevertheless, the measure will be brought to the Senate floor by 
Majority Leader Reid as part of a series of tax votes, which are also viewed as largely political in nature. 

 
Following the House vote on middle-class tax cuts, Senate Finance Committee Chairman Max 

Baucus (D-MT) introduced a comprehensive tax package in the Senate. Like the House-passed legislation, 
Senator Baucus’ bill, the “Middle Class Tax Cut Act of 2010” (See attached summary and legislative text), 
also would permanently extend cuts for middle-class taxpayers, but by contrast, includes an estate tax 
provision. The provision would provide permanent estate tax relief at 2009 levels ($3.5 million exemption; 
45% rate); allow for the portability of the unused credit of the first to die; would be indexed for inflation; 
would allow a tax deferral for family farms and ranches; would provide taxpayers with an elective option 
of paying their 2010 estate taxes under the regime proposed by Senator Baucus, or, under 2010 law, 
whereby there is no estate tax, but taxpayers do not receive a ‘stepped-up basis’ and must value assets 
according to carryover basis rules; and would use both the 10-year minimum GRAT provision and the 
consistent basis valuation provisions as offsets.  Valuation discounts are not addressed in this bill. 

 
Senator Baucus’ proposal was introduced in the aftermath of Senate discussions throughout the year 

which have been largely focused on a compromise between 2009 law and a more generous proposal, 
advanced principally by Senator Kyl. The Kyl proposal would reinstate the estate tax at 2009 levels, but 
phase-in more generous rates and exemptions, ultimately staking the exemption at $5 million and tax rate 
at 35%. As of yet, no estate tax proposal has been able to reach the 60-vote threshold of support, which 
would be required in the likely instance of an opposition filibuster.  

 
Senator Baucus’ legislation will be brought to the Senate floor on Saturday, December 4 for a vote, 

along with a proposal advanced by Senator Chuck Schumer (D-NY), whereby only taxpayers with annual 
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income under $1 million would receive tax cut extensions. As was previously suggested, all of these 
votes are likely to be largely political in nature and are not expected to receive supermajority support.  

 
Notwithstanding recent Senate developments, it remains possible that some temporary extension of 

all income tax cuts, the AMT, and several expiring business provisions (the so-called ‘2009 tax extenders’) 
could eventually be agreed upon through the work of the Administration and the Congressional tax 
working group, although any agreement is far from certain. That extension could be for a period of one to 
three years. In return for extension of all income tax cuts, the Democrats and Administration would likely 
demand an extension of recently expired unemployment insurance benefits and possibly other expiring 
provisions from the American Recovery and Reinvestment Act. The timing of an agreement is uncertain, 
but is being negotiated with urgency as several other Democratic priorities may be shelved without a timely 
deal on expiring taxes. Those stalled items could include a ratification of a new Russian nuclear arms treaty 
(‘START’) and repeal of the military’s ‘don’t ask, don’t tell’ policy, among others. Democrats are 
concerned that if these items are not addressed in the lame-duck session that their consideration and 
passage in the 112th Congress is at best uncertain, and more likely, improbable. Therefore, it is possible that 
the Administration will urge that these agenda items be considered in the context of tax negotiations to 
ensure that one or more of these issues are addressed before the 111th Congress adjourns.  

 
It is widely believed that the ultimate fate of the estate tax is tied to a larger agreement on expiring 

individual and business tax provisions, as it will be very challenging to broker a stand-alone estate tax deal 
before the end of the year. The crux of the negotiations specifically around the estate tax will center on rate 
and exemption levels. It is possible that select technical planning features could be incorporated to help 
negotiators reach a compromise on exemption and rate. AALU has been the leading voice on reunification 
and we will continue to advocate for its inclusion in a package as negotiations continue. It is also possible, 
however, that transfer taxes revert back to pre-2001 levels, which would entail a $1 million exemption for 
the estate, gift, and generation skipping tax, with a 55% rate for each. This result could occur if estate tax 
negotiations began to delay a larger tax deal, given the relatively brief window for action and the slate of 
competing priorities that the Administration and Congressional Democrats hope to address.  

 
It is important to note that negotiations around a tax compromise are very dynamic and are 

changing on a daily basis; we will update AALU members as these  negotiations unfold in the remaining 
weeks of the 111th Congress.  
 

Any AALU member who wishes to obtain a copy of any of the items discussed in this Washington 
Report may do so through the following means: (1) use hyperlink above next to “Major References,” (2) log 
onto the AALU website at www.aalu.org and enter the Member Portal with your last name and birth date and 
select Current Washington Report for linkage to source material or (3) email Anthony Raglani at 
raglani@aalu.org and include a reference to this Washington Report. 

 
 

In order to comply with requirements imposed by the IRS which may apply to the Washington Report as 
distributed or as re-circulated by our members, please be advised of the following: 

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND IT CANNOT 
BE USED, BY YOU FOR THE PURPOSES OF AVOIDING ANY PENALTY THAT MAY BE 

IMPOSED BY THE INTERNAL REVENUE SERVICE. 

In the event that this Washington Report is also considered to be a “marketed opinion” within the meaning 
of the IRS guidance, then, as required by the IRS, please be further advised of the following: 

 

http://www.aalu.org/
mailto:raglani@aalu.org
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THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS OR 

MARKETING OF THE TRANSACTIONS OR MATTERS ADDRESSED BY THE WRITTEN 
ADVICE, AND, BASED ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK 

ADVICE FROM AN INDEPENDENT TAX ADVISOR. 
 

 

                                                                             
The mission of AALU is to promote, preserve and protect advanced life insurance planning  

for the benefit of our members, their clients, the industry and the general public. 
 

For more information about how AALU’s advocacy efforts help protect your business and the 
advanced life insurance marketplace, visit our website at www.aalu.org, or  

call toll free 1-(888)-275-0092. 

http://www.aalu.org/
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